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FINAL ORDER

Pursuant to 40 C.F.R. 22.18. of PA's Consolidated Rules of Practice, the ons nt

!:,'T em n1 re Iving lhi matt r i h r by approv d and ineorp rat d by r fi rene i11to thi Final

Order. The Re pondent is her by ORDERED to comply with all of the tenTIS of the Consent

gre m nt, ffi ctive immediat ly upon r ceipt b R pond nt ofthi on nt Agr ement and

Final rd .

SO ORDERED THI l~ C1--=--__.DAY OF 1~""'~~~----'2011.
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IN THE MAlTER OF:

ellS, Inc.-Horace
Horace. North Dakota

Respondent

)
)
) EXPEDITED SETTLEMENT AGREEMENT
)
)
)
)
)

This Expedited Settlement Agreement (also known as a Combined Complaint and Consent
Agreement, hereafter ESA) is entered into by the parties for the purpose of simultaneously
commencing and concluding this matter.

This ESA is being entered into by the United States Environmental Protection Agency
(EPA). Region 8, by its duly delegated official, the Assistant Regional Administrator, Office of
Enforcement, Compliance and Environmental Justice, and by the CHS. Inc.-Horace (Respondent)
pursuant to § II3(aX3) and (d) of the Clean Air Act (the Act). 42 U..c. § 7413(a)(3) and (d). and
40 C.F.R. § 22.13(b). The EPA and the U.S. Depanment of Justice have determined. pursuant to §
113(d)(J) of the Act, 42 U.S.C. § 7413(d)(I). that the EPA may pursue this ,ype of case through
administrative enforcement action.

ALI.EGED VIOLATIONS

On October 29, 2010. on authorized representative orlhe EPA conducted a compliance
inspection of the CHS, Inc.-Ilorace facility located at 30 I Main Street in Horace, North Dakota to
dctcnnine c mpliance with the Risk Management Plan (RMP) regulations promulgated at
40 C.F.R. part 68 under § 112(r) of the Act. The EPA found that the facility had violated
regulations implementing § 112(r) of the Act by failing 10 comply with the specific requirements
outlined in the allached RMP Program Le\lel 2 Process Checklish111eged Viola/ions & Penalty
Assessment (Checklist and Penalty Assessment).

SETTLEMENT

In consideration of Respondent's facility service size, its full compliance history, its good
faith effort to comply, and olher factors as justice may require, and upon consideration of tile entire
record, the parties enter into this ESA in order to settle the violations for the total penalty amount
of $495. An explanation for the penalty calculation is found in the attached Expedited Selliemenl
Penally Ma/rix.



This seulement is subject to the following lerms and conditions:

I. The Respondent by signing below waives any objections that it may have regarding
jurisdiction. neither admits nor denies the specific factual allegations contained in
the Checklist and Penalty Assessment and consents 10 the assessment of the
penalty as stated above.

2. Respondent waives its rights to a hearing afforded by § 113(d)(2)(A) of the Act.
42 U.S.C. § 7413(d)(2)(A). and to appeal this ESA, and consents to the EPA's
approval of lhe ESA withoul funher notice.

3. Each party 10 this action shall bear its own costs and attorney's fees, irany.

4. Respondent also certifies. subject to civil and criminal penalties for making a false
submission to the United States Government, that Respondent will correct the
violations listed in the Checklist and I)enalty Assessment no later than 60 days
from lhe date the ESA is signed by lhe Respondent.

After the Regional Judicial OOicer issues lhe Final Order, the Respondenl will receive a
fully executed copy of this ESA and the Final Order. Within twenty days (20) of receiving a
signed Final Order, Respondent shall remit payment in the amount of$495. The payment shall
reference the name and docket number of this case and be made by remitting a cashier's or
cenified check, for this amount, payable to "Treasurer, United States of America:' (or be paid by
one of the other methods listed below) and sent as follows:

Regular Mail:

US Environmental Prolcction Agency
Fines and Penalties
Cincinnati Finance Center
P.O. Box 979076
SI. Louis, MO 63197-9000

Federal Express, Airborne, or other commercial carrier:

U.S. Bank
Government Lockbox 979077
US EPA Fines & Penalties
1005 Convention Plaza
SL-MO-C2-GL
SI. Louis. MO 63101
314-418-1028

Wirc Tmnsfers:

Federal Reserve Bank of New York
ABA ~ 021030004
Account = 68010727
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SWIFT address = FRNYUS33
33 Liberty Street
New York NY 10045
Field Tag 4200 of the Fedwire message should read .. D 68010727
Environmental Protection Agency"

ACH Transaclions:

PNC Bank/Remittance Express
ABA: 051036706
Account Number: 310006
CTX Fannal. Transaction Code 22. checking

There is now an On Line Parroe"t Option. available through the US Department of
Treasury. This payment option can be accessed from the infonnation below:

www.PAY.GOY

A copy of the check, or notification that the paymenl has been made by one of the other
methods listed above, shall be sent simultaneously 10:

Tina Artemis, Regional Hearing Clerk
U.S. Environmental Protection Agency. Region 8
1595 Wynkoop Strcet 18RCj
Denver. Colorado 80202-1129

and

David Cobb
EPCRAlRMP Enforcement Coordinator
US EPA, Region 8
1595 Wynkoop Street [8ENF-AT]
Dcnver, Colorado 80202-1129

The penalty specified in this E A shall not be deductible for purposes ofStlltc or Federal
taxes.

Once Respondent receives a copy of the completely signed ESA, a copy of the Final Order
issued by the Regional Judicial Officer in this maUer. and Respondent pays in full the penalty
assessment described above, then the EPA agrees to take no further civil action against the
Respondent for any violations of requirements contained in the Risk Managemcnt Plan Pcnalty
Checklist Ihat may have occurred on or before October 29,2010. The EPA docs nol waive its right
to take enforcement action for other violations of the Clean Air Act or for violations of any other
statute.

If Respondenl fails to return the signed original ESA by the stated deadline. fails to timely
submit the above·refercnccd payment, or fails to correct the violations no later than 60 days from
the date Lhc ESA is signed. a motion will be filed to withdraw the consent agreement and final
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order. EPA may then file an administrative or civil enforcement action against Respondent for the
violations addressed herein.

This ESA is binding on the panics signing below.

ellS, Inc.-Horace Expedited Settlement Agreement

FOR RESPONDENT:

/kdJaL Date: '-I \ '<).G \ \ \

Title (print): ~V\.uh t!C"t\t..,,-t
CHS, Inc.-Horace

FOR COMPLAINANT:

'~~_-A---

f&.-,,,ndrcw~
Assistant Regional Administrator
Office of Enforcement, Compliance and

Environmental Justice

-4-
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RMI' PHOGRAM LEVEL 2 PHOCESS CHECKLI T

ALLEGED VIOLATIO & PE ALTY ASSESSMENT

Facility arne: CBS. IncA-Iorace - Horace. North Dakota

IN 'I'ECTION DATE: 1On9/2010

StJBPART C: PREVENTION PROGRAM PENALTY

Prevention Program - Safety Information [68.481

I--ilas the owner or opcmtor maintained up-to~datt: infomlation on the maximum
inventory of equipmem in which the regulated substances are stored or processed?
140 cm 68.48(,,)(2)1: No, 150

0 M:uimum inventory of nurse tanks at CH , Inc.-Hamce was nOI lwaih,ble.
0 To determine ils inventory of nurse tanks during EPA's inspection of

1012912010, CBS, Inc. reviewed an inspection report provided by a North
Dakota's boiler inSIJCcror. The report documented how many nurse tanks
were inspected during the inspection.

(Notc: NO boiler inspectors are required 10 inspect CHS, Inc.·Hora('c only oncc
every 5 years.)

Has the owner or operator ensured the process is designed in compliance with
recognized and gcm:rally accepted good engineering practices? 168.48(b)J No.

0 The 30,000-gallon ilnlmOnia pressure vessels :lnd riser stands arc equipped
with Sn<lPPY Joe ® emergency shutoff valves. Cables have been ""ached to

750the shutoff valves to ~ll1ow remote operation. C~lbles ~tt riser stands pllSS

through sharp corners in open mesh nooring or through small holes in steel
tube frame. Cables at pressure vessels may not be optimally routed and
connected. Cables ~It riser st~lnds do nOI openltc smoothly and do not pi'ISS
o\'er pulleys and/or through conduit at corners. Operation of shutoff valves
vi~l cables could be compromised by friction at corners.

0 Instruction manual for nappy Joe ® v~llves Slates thai "Cable shall 0l)erate
smoothly, over pulleys and/or through conduit. Do not kink cable or run
('~,blt- nround sh.lrp corDers. If installed in conduit, keep waler out of
conduit. Frozen water, dirt, or dried mud in the conduit will render the
remote release inoperable."
(Nole: Instruction manual'llso statcs Ihat "Only personnel trllined in the
proper procedures, cudes, standnrds, and regul:ltions of the LP-Cas or
anhydrous ~lmmoni:t industries should install and sen'ice this cCluip01Cn1.")

• Size of piping at Sn:lppy Joe ® valves should be evaluated for correctness.
Incorrectly-sized piping at :I nearb)' CHS facility (CHS-Mooreton)
contributed substantial! to ~lD ammonia rcle~lse in 2007. Snil Joe ®



valves did not close properly because of incorrectly-sized piping. Release
would havc been reduced substantially if piping had been sized correctly.

• CHS, Inc. does not keep PPE at a readily accessible location. PPE is kept Yo!

mile away at D:lkotll Ag's office. Employees are supposed to keep gloves and
goggles on hand but this policy is not enforced by CHS, Jnc. There is no shed
at the anlnloni.) phillt and CBS, Inc. is conccrned about theft so PPE is nol
kept on site.

According to the North Dakota Century Code Articlc 7-12,
Section 7-12-01-05, under "4. Requirements for safety equipment": The
following personal s'lfety equipment must be available at a readily
acccssible location:
(1) Two full face gas masks with spare date CUlTent ammonia canisters
(2) One p'lir of protective gloves impervious to ammonia
(3) Chemic'll SphlSh goggles that arc ANSI Z87.1-1989 rated
(4) One p<lir of protective boots impervious to ammonia
(5) One OIslicker suit" impervious to ammoni,1

• Facility identification sign may not comply with North Dakota Century Code
Article 7-12. According to Section 7-12-01 -05, under "I. Facility siting
requirements": "A facility idcntific'ltion sign must be displayed stating the
narnc, <lddress, and telephone number of the ne.lrest representative, agent, or
owner. An emergency lclel}honc number must also be displayed."

Prevcntion Pl'ogram - Hazard Review 168.50]

Did the Hazard Review identify the safeguards used or needed to control the hazards
or prevent equipment malfunctions or human error? 140 CFR 68.50(J.1)(3)1 No. 150

• eHS, Inc.-Horace has not completed its 2009 Hazard Ueview (HR) with lhe
review's intended purpose in mind.

• The purpose of a HR includes identifying hazards, recommending
safeguards to reduce haz~lrds, improving/refining existing safeguards,
determining if :)ccepted codes and standards are being followed, and
pr'eplanning an emergency response for those hazards which get out of
cootrol. Thc HR also establishes who will complete any r'ccommendations
made during the HR and when the recommendations will be completed.

• CI"IS, Inc. uscs the S~lme format at all of its Dakota Ag Coop facilities when
completing 1"IRs. Each Hil consists of a checklist/table which has been
prepared by ASnHlI"k Institute. (Thc Hil can be downloaded f,-olll Asmark's
website.) Seventy hypothetic:)1 haZl.lrds arc provided for which CHS, Inc. is
to provide recommend'ltions regarding safeguards, eic. (These
recommendations lire to be provided in a space entilled "Corrective Action
Required".)

Asmark has also provided 13 generic safeguards within the HR. For e~leh

lunaI'd, CHS, Inc. is to tick off those generic s~lfeguardswhich apply to the
hazard. Because the safeguards are generic, CBS, Inc. must also review
each generic safeguard which applies and make "ccommendations to
imnrovc it. As noted above, the "Corrective Action ReQuired" section, i~'__-L -..J
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provided for this purpose. Recommendations must also be made regarding
implementing any generic safeguards whieh have nOI been implemented.

In addition, personnel must be assigned to complete the recommendations
and a completion date must be established for the recommendations.

• Asm:lrk has provided an example of how the HR is to be filled oul 1It the top
of page 2. A page h.tS also been provided where CH ,Inc. can identify up to
22 site-specific hazards of its own choosing. However, CHS, Inc. has not
followed Ihe example on page 2. CH ,Inc. has devoted its UR 10 addressing
how to shut down andlor repair equipment after a rele:lse has occurred. It
does not appear that CHS, Inc. has done due diligence to ensure an adequate
1iR. In add ilion, CHS, Inc. bas nOI provided any sile-specific hazards.

• The final uRccord uf Findings" page is neither filled out nor signed in the
2009 HR. This page addre ses deficiencies, corrective aClions 10 be laken,
and "hen corrective actions will be laken.

lIas the owner or operator determined by inspecting all equipment rnat the processes
are designed. fabricated. and operated in accordance ....il.h applicable standards or 300
rules, if designed to meel industry standards or Federal or State design rules? -to
eFR 68.50(bll: No.

• CI-IS, Inc. has not considered Article 7-12 of the ND Century Code
• CIIS, luc. hIts not considered Chapler 45-12-10, Unfired Pressure Vessels, of

the North OOlkot:J Boiler Rules
• CH, Inc. bit· not considered rhe instruction mOinual for Snappy Joe vOilve'
• CH, Inc. has nol considered rhe ANSI/API-SIO standard
• CBS, Inc. h3 nol con idered the 'arional Boiler Inspeclion Code

Pre"ention Program - Mainlenance 168.561

i

lias the mvncr or operator performed or caused to be performed inspections and
tests on process equipment that follow recognized and generally accepted
engineering pt<wtices? 168.56(d)/ No.

(Note: InSI}CCIOrS from NO Department of Insurance are required 10 visit
faciliry every 5 )'cOirs per North Dakota CcnlUry Code.)

• CUS,lnc. generally operares il ammonia system in the Fall season unl).
The faeilil)' is unattended during the off season. CBS may not be
sufficiently diligent aboul maintaining Ihe syslem during the off
seasons.

• CHS, Inc.'s ammonia maintenance contractor has not been on site for
approximatelylO years.

• uitable fitness-fur-service or condition-assessment methodology has
nor been selecled and :lpplied per Section 4A.3a of 2008 uddcndum to
2007 Nat-ional Board Inspection Code. No assessment of interior
condition of30,000-gallon ammonia pressure vessels, aboveground
ammonia piping, and underground piping has been performed.

3
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(Note: 2007 NBIC has been ltdopted and incorporaled by reference per
Section 7~12~OI-010f Ihe North O,lkota Century Code.)

• An inspection plan has not bcen established for the 30,OOO-gallon
finHuonia pressure vessels per Section 5.1 of AP1510. A corrosion
spt~cialist has not been consulted to clarify potential damage
mechanisms :lnd specific locations where they may occur per Section
5.l.l.lofAPI510.

(NoIe: According to Chapter 45-12-10, Unfired Pressure Vessels, of Ihe
North O:tkOla Boiler Rules, "unfired pressure vessels (installed or ordered
prior to November I, 1987) must be maintained in a safe operating
condition using ANSIINB-23 and ANSI/API-SIO as guideline .")

• No indica(ion thar water in immersion tanks is prevented from freezing
during the Fall season. ('Vater in tanks was starting 10 freeze during
EPA's inspection of 1012911 0.) Freeze prevention is clearly
recommended in CHS's "NA] Release" training CO. The CO stales
(betwecn 'Iinutcs 16 and 17:12) (hal heaters, aeration systems, etc.
should be employed in order to prevent tbe water from freezing.

• Sn:lpPY .Ioe ® valves are not maintained according to the valvcs'
ins(ruclion manual. Mainlcnance portion of instruction manual slates
tb;ll '~At lea't once a month, inspect and check the following items:

I, See Ihat the remote release is properl)' connected, works freely, and
is not worn. Operate tbe release to make cert:lin it closes the valve.
If the valve closes slowly, packing replacement Dl:.ty be required.

2, M:tkc sure that the lever, l;ltch, and relel1se nre working smoothly.
The latch paris and lever arc easily accessible for rcplacement or
repIlir by removing the securing bolts."

(Note: Instruction lIIanual also states that, "Only personnel trained in
the proper procedures, codes, stand;lrds, and regulations of the LP·Gas
01' anhydrous ammonia industries should inst'llI rind service this
equipmcnl.")

• Various pieces of equipment, including a log-splillel', a natbed trailer,
and 2 side dressers have been stored ncar the 2 pressure vessels.
Equipment could impair an emergency response III the vessels,
According to section 5.3.S of 1999 ANSI KG t .1, "Container stonge
areas hall be accessible to emergency vehicles and pel'sonneL"

• Labels on bOlh pressure vessels arc starting to peel away. L;1bels should
be repiliced.

BASE PENALTY
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RECOMMENDATIONS

I. Ensure Compliance Audits arc kept on file for 5 years. 2009 audit was B\ailable: prior audjts were not
available during the inspection.

2. Replace generic titles such as "location manager", "safety manager", and "EH manager" ",ith the
names of the people who hold these titles in the RMP organizational chan.

Refer to ubpan A -Management [40 CFR 68. 15(e)J which specifics that the owner or operator should
document persons responsible for implementing individual requin:ments of the risk management
program and defined the lines of authority through an organization chan or similar document.

Titles such as "location manager" are confusing. This is because there are many eHS facilities
within 70 miles of the CU I Inc.-Horace fllCility, and all assign RMP management duties to the
"location manager". An out'sider (such as an EPA inspector or emergency responder) might think
tlmt the same person serves :IS the loc:ttion manager at all of these fl,cilities even though this is not
the casco Confusion to outsiders could be eliminated by using names instead of titles.

Also, the location managers at CBS, Inc. facilities arc known by several different litles (Le. Ihe
location managers arc also known as Wag operation managen"). For this reason, the location
manager migbt think that he is tbe Wag operations manager", but nol the "location manager", and
duties a signed to bim would not be completed. onfusioD io CHS employees could be eliminated
by using Dames instead of titles.

(Note; el-l t Inc. has provided a lener to EPA stating tbat the generic titles on (he RMP
organizational cbart will be replaced n'ilh specific names. The leiter nas provided after EPA'
inspection of 10129110. CH ,Inc. should ensurc thai the generic tillcs lire rephtced nith specific
names. CBS, Inc. should lliso ensure thai the names are kept up to date.)

3. Provide a copy of the operating procedure, "Unloading Transport Trucks by Liquid Pump". where thl.:
transporting companies can readily access it. Ensure that the OP is kepi readable and functional.
Ensllre that the labeling on the mailbox in which the OP is stored is kept readable.

At the time of EPA's 10/29/10 inspeelion,lhc refcrcnced opentling IlrOCcdul'C (01') was nOl readily
accessible 10 the transporting companies. Howeve,', CBS has since p"ovided a letter to EPA
staling Ihltl a huninaled copy of Ihe 01' will be supplied within a mailbox ncar the 30,OOO·gllllon
l,mmoni:1 pressure vessel. The letter also states that :1 label, such as "NI-h Truck Unloading
I'rocedure Inside", will be affixed to the mailbox.

CH ,Inc. should ensure that the OP is provided and stored as described above. CHS should
ensure th:\I both Ihe OP and Ibe hlbel 00 the mailbox are always readable and in good condition.
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4. Ensure that PPE is inspected and maintained in accordance with industry standards.

AI the time of EPA's 10129/10 inspection, CHS did not take an active role in the inspection and
maintenance of its PPE. Employees did not have their own respirators and fit-tests had nOI been
performed on Ihe respir:lIors.

CHS should have a policy in place which ensures that Ihe PPE. :irc properly inspected and
maintained.

(Note: CHS has provided a letter to EPA Stilling that CHS has developed an inspection lHld
m:tintenance schedule for its PPE. The letter was provided after EPA' inspection of 10/29/10.
CHS should ensure 11dhcrence to the schedule.)

5. Make sure that every maintenance contractor has ensured thal each cOnlracl maintenance employee is
trained to perfonn the maintenance procedures developed.

Refer to Subpart C - Prevention Program - Maintenance l40 CFR 68.56(c)j which specifics that every
maintenance conlractor ensure that each contract maintenance employee is trained to perfoml the
maintenance procedures developed.

HS, Inc. has a form in its database entitled "Contractor's Safety Checklist & Acknowledgement
for Risk Management Program Facilities". When sig-ned by the contractor, this form seems to
s:ltisfy the requircments of40 eFR 68.56(c). However, CHS, Inc. was unable to provide
documentation thai CMS Petroleum Equipment (CHS's ammonia maintenance contnlctor) had
signed the form.

eMS, Inc. should ensure that all ammonia contractors who perform maintenance On C!-IS, Inc.'s
ammonia system understand the procedures and sign the form.

(Note: CBS, Inc. st<lted that 1111 contractors who maintain the ammonia system at Horace will be
required to sign the form. CI-IS, Inc. made the statement by email after EPA" inspection of
10/29/10. eHS, Inc. should ensure that the forms are signed in the fUlure.)
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Example:

xYZ Facility has 24 employees and 7 times the threshold amount for the particular chemical in
question. Aftcr adding the penalty numbers in the Risk Management Program Inspection
Findings, Alleged Violations and Proposed Penalty Sheet an unadjusted penalty of$4700 is
derived.

Calculation of Adjusted Penally

1st Reference the Multipliers for calculating proposed penalties for violations found during
RMP inspection matrix. Finding the column for 21·50 employees and the row for 5· 10
times the threshold quantity amount gives a multiplier factor of 004. Therefore. the
multiplier for XYZ Facility = 0.4.

2nd Use the Adjusted Penalty fonnula

AdjuSled Penalty = S4700 (Unadjusted Penally) X 004 (Size-1breshold Multiplier)
Adjusted Penally ~ SI880

3rd An Adjusted Penalty of $1880 would be assessed to XYZ Facility for Violations found
during the RMP Compliance lnspection. This amount will be found in the Expedited
Senlemcnt Agreement (ESA).

C'llculation for Adjusted Penalty

Adjusted Pc.nall)' = Unadjusted Penalty X iz~Threshold Quantity Multiplier

$495 ~ $1650 X OJ"

* # of employees is 2. The covered chemical, anhydrous ammonia,
exceeds the listed threshold value by >10 times.

Pagc 2 of 2



CERTIFICATE OF SERVICE

The undersigned certi.ties that the original of the attached EXPEDITED
SETTLEMENT AGREEMENTS AND FINAL ORDERS in the matter nfCHS, INC.,
CASSELTON, HORACE, MOORETON, NANSEN and WEST FARGO; DOCKET NOs.:
CAA-08-2011-0011 thru CAA-08-2011-0015. The documents were filed with the Regional
Hearing Clerk on June 1. 2011.

Further. the undersigned certifies that a true and correct copy of the documents were
delivered to. Marc Weiner. Enforcement Attorney, U. S. EPA- Region 8,1595 Wynkoop Street,
Denver, CO 80202-1129. True and correct copies orthe aforementioned documents were placed
in the United States mail ccrtitiedlreturn receipt requested on June 1, 2011, to:

Pete Mutschler. Envirorunental Safety Manager
Ccnex Harvest States. Inc.
5500 Ccnex Drive
Inver Grove Heights. MN 55077

E-mailed to:

Elizabeth Whitsel
U. S. Environmental Protection Agency
Cincinnati Finance Center
26 W. Martin Luther King Drive (MS-0002)
Cincinnati. Ohio 45268

June 1.2011 \.4d.a..~Uz
Tina Artemis
Paralegal/Regional Hearing Clerk

*Printed on Recycled Paper


